REZONING #09-04-REZC
July 12, 2010 Board of Supervisors Meeting

STAFF REPORT – Department of Planning and Community Development
SUPPLEMENTARY STAFF REPORT #2 (7/12/2010)
------------------------------------

The purpose of this staff report is to provide information to the Planning Commission and Board of Supervisors to assist them in reviewing this application.  It may be useful to members of the general public interested in this application.

------------------------------------

CASE SUMMARY

Applicant:     
E.M. Ciejek Inc.; Outerbanks Limited Partnership/Wal-Mart Real Estate Business Trust
Location:

North side of Anderson Highway (US 60) between Page Road 



(Rt. 675) and South Creek One.  Reference to Tax Map Parcel 



#42-6A and part of Tax Map Parcel #42-6F.
District: 

Subletts/Manakin Electoral District (Walton)
Current Zoning: 
R-C Residential Commercial and I-1 Light Industrial with 



Conditions
Size of Parcels:
#42-6A – 2.11 acres



#42-6F – 51.23 acres (31.46 acres to be rezoned)

Requested Zoning:  
Request the rezoning of 2.11 acres (constituting all of Tax Map Parcel #42-6A), and additionally request the rezoning of 31.46 acres of a 51.23 acre parcel (known as Tax Map Parcel #42-6F) from R-C Residential Commercial and I-1 Light Industrial with Conditions to C Commercial with Conditions.  19.66 acres of Parcel #42-6F would remain zoned I-1 Light Industrial with Conditions.  The purpose for the rezoning is to allow development of a retail center containing approximately 170,000 gross square feet of building area including a Wal-Mart store.  
Comprehensive Plan:     
Heavy Industrial (Future Land Use Plan Map) in a Business Service Area (Land Use Policy Map).
Planning Commission Recommendation:

Commission voted 4-1 (Richardson NAY) to recommend approval of the request subject to the Applicant’s proffered conditions (dated May 21, 2010).

Staff Recommendation:  
Staff recommends approval of the request subject to the Applicant’s proffered conditions (dated June 30, 2010).
Public Hearing:  
This case has been advertised for Public Hearing at the Board’s June 12, 2010 meeting (Powhatan Today, 6/30/2010 and 7/7/2010 editions).  
NOTE:

The proffered conditions for this request were filed by the deadline for proffer submission (June 28, 2010) as set forth in the Zoning Ordinance but were subsequently amended and re-submitted after the deadline (June 30, 2010).  A formal motion to accept the amended proffers is required prior to conducting the Public Hearing in order to consider these amended proffers.

Proffers amended after the deadline include:
· 3(a)(iii) – Eastbound left turn bay at US 60/Luck Stone Road intersection

· 4 – 70 foot right of way for interparcel connectivity

· 12 – Overnight parking of trucks and recreational vehicles

· 17 – Future adaptive reuse of the building

· 18 – Interparcel connection with Tax Map Parcel #42-24
· 20 -- $25,000 contribution to Powhatan Fire Department
Issue:
The Applicants request the rezoning of 2.11 acres (constituting all of Tax Map Parcel #42-6A), and additionally request the rezoning of 31.46 acres of a 51.23 acre parcel (known as Tax Map Parcel #42-6F) from R-C Residential Commercial and I-1 Light Industrial with Conditions to C Commercial with Conditions.  19.66 acres of Parcel #42-6F would remain zoned I-1 Light Industrial with Conditions.  The purpose for the rezoning is to allow development of a retail center containing approximately 170,000 gross square feet of building area including a Wal-Mart store.  The current Comprehensive Plan designates the subject property as Heavy Industrial (Future Land Use Plan Map) in a Business Service Area (Land Use Policy Map).       

Case Update:
The purpose of this Supplementary Report is to update you on two items:
1.
On July 12, 2010, Staff received the following new proffered Condition #20:
The developer of the Property shall contribute Twenty Five Thousand Dollars ($25,000.00) to the Powhatan Fire Department prior to issuance of a certificate of occupancy for any improvements constructed on the Property after approval of this rezoning.


Staff is in the process of evaluating this proffer and offers no recommendation on 
it at this time.
2.
Staff also received additional comment letters including an addition 180+ 
signatures to be included on the previously provided petition in opposition to the 
request.  A package containing 571 postcards from individuals in support of the 
request were also provided.  These postcards were filled out by patrons to the 
Midlothian Wal-Mart and were provided by Capital Results, a firm that is 
assisting the Applicant with this case.
Conditions Proffered by the Applicant (revised June 30, 2010; proffers amended after the submission deadline are shown in bold italics with strikethroughs where necessary):
Pursuant to Section 15.2-2298 of the Code of Virginia and Article 24 of the Powhatan County Zoning Ordinance, the undersigned hereby voluntarily proffer, as the owners of record of the property which is the subject of this rezoning request, the following conditions:

1.
The development of the Property, shall be generally consistent with the overall layout shown on the Conceptual Development Plan dated October 1, 2009, last revised June 28, 2010, prepared by Bowman Consulting Group, Ltd, a copy of which was submitted in connection with the application for this rezoning (the “Conceptual Development Plan”), subject to changes approved in connection with the site plan approval process.  Transfer of a portion of the Property located adjacent to tax parcel 42-26M, on which no building or parking areas are located and which are not required to satisfy requirements of the Zoning Ordinance, to the owner of such parcel by boundary line adjustment shall be permitted without requirement for approval of an amended Conceptual Development Plan.

2.
Access to and from the Property via U.S. Route 60 shall be limited to two (2) points of access, one via Luck Stone Road, and the second directly from U.S. Route 60 at a point approximately 1,000 feet west of the intersection of U.S. Route 60 and Luck Stone Road (the “West Project Driveway”), generally as shown on the Conceptual Development Plan, subject to changes approved in connection with the site plan approval process.  Access to and from the Property via Luck Stone Road shall be generally as shown on the Conceptual Development Plan, subject to changes approved in connection with the site plan approval process.

3.
The following road improvements, as shown on the Conceptual Development Plan, shall be required prior to issuance of a certificate of occupancy for any improvements constructed on the Property after approval of this rezoning.  If not constructed by others, such improvements will be constructed by the developer of the Property prior to the issuance of a certificate of occupancy:

(a)
With respect to U.S. Route 60:

(i)
Full design and construction of a traffic signal at the intersection of Luck Stone Road and U.S. Route 60.  This proffer is not intended to release the developer of the property on the south side of U.S. Route 60 from its obligation to contribute to the cost of a traffic signal at this location and, by its acceptance of this proffer, the County agrees to use commercially reasonable efforts to enforce such obligation.  The obligation to construct this traffic signal shall be subject to VDOT’s approval of the necessary warrants.  If VDOT will not allow construction of the signal based on traffic projections, the cost to design and construct the traffic signal will be bonded and the signal will be constructed following approval by VDOT.
(ii)
A third through lane for eastbound U.S. Route 60 across the frontage of the Property to the intersection of Luck Stone Road and U.S. Route 60.

(iii)
An eastbound left turn bay at the intersection of Luck Stone Road and U.S. Route 60 to provide dual left turn lanes with approximately 425 feet of storage and with 200 feet of taper.  If, within three (3) years after issuance of the certificate of occupancy for the primary building to be constructed on the Property, experience demonstrates that the length of the storage for the dual left turn lanes is insufficient, the owner of the building shall cooperate in good faith with the County and any other affected landowners to identify a mutually acceptable resolution.
(iv)
A third through lane for westbound U.S. Route 60 from approximately 400 feet east of Luck Stone Road to the western limits of the Property.

(v)
A westbound right turn bay at the intersection of Luck Stone Road and U.S. Route 60 to provide approximately 250 feet of storage with 200 feet of taper.

(vi)
A westbound right turn bay at the intersection of the West Project Driveway and U.S. Route 60 to provide approximately 200 feet of storage with a 200 foot taper.

(b)
With respect to Luck Stone Road, modifications to provide:

(i)
Reconstruction of the existing roadway between U.S. Route 60 through the intersection of the project entrance and Luck Stone Road with a divided median between U.S. Route 60 and the project entrance.

(ii)
Two southbound left turn lanes onto U.S. Route 60.

(iii)
A single southbound thru and right turn lane onto U.S. Route 60.

(iv)
Two newly constructed northbound lanes to the main entrance into the Property.  The inside (westernmost) lane will be striped as a left turn only lane and will drop off at the project entrance.  The outside (easternmost) lane will continue as a through lane to the north and transition back to the existing single northbound lane.
(c)
Dedication of right of way for the portion of Luck Stone Road extending from U.S. Route 60 through the intersection of the project entrance and Luck Stone Road including a cul-de-sac at the terminus of such intersection as a public roadway as shown on the Conceptual Development Plan (the “Public Road”).  The developer of the Property shall be responsible to post all bonds required in connection with the dedication and construction of the Public Road and to complete all work necessary to satisfy the requirements for acceptance of the Public Road into the secondary road system for maintenance by VDOT.  The Public Road shall be designed based on a forty (40) mile per hour design speed and shall conform to the requirements of a Category 5 (local road) under the County’s access management regulations.

(d)
All of the public road improvements to be constructed pursuant to this proffer shall be constructed in accordance with VDOT specifications with a curb and gutter design.

4.
Prior to issuance of a certificate of occupancy for any improvements constructed on the Property after approval of this rezoning, a seventy (70) foot wide right of way for a future public roadway shall be dedicated to the County at the location shown on the Conceptual Development Plan as “Potential Future Parallel Access Road By Others (70 Ft R.O.W.)”.  The dedicated right of way shall be subject to relocation with the mutual agreement of the County and the owner of the adjacent property.  The final site plan for the Property shall allow for a connection of the Property to the seventy (70) foot right of way at the time it is constructed.  This proffer shall not obligate the owners of the Property to construct any improvements within such right of way or between the Property and such right of way.  By its acceptance of this proffer, the County agrees that the roadway to be constructed within this right of way shall not be a limited access roadway and that the owner of the adjacent property will have a right to use such roadway subject to compliance with standard requirements.
5.
The construction of the primary building to be located on the Property, including design and materials, shall be generally consistent with the architectural elevations dated April 30, 2010, prepared by Perkowitz+Ruth, Architects, a copy of which was submitted in connection with the application for this rezoning (the “2010 Architectural Elevations”), subject to changes approved in connection with the site plan approval process and building permit review.

6. 
Landscaping installed in connection with the development of the Property shall be generally consistent with the landscaping shown on the Illustrative Landscape Plan dated October 1, 2009, last revised June 28, 2010, prepared by Bowman Consulting Group, Ltd, a copy of which was submitted as part of the application for this rezoning, subject to changes approved in connection with the site plan approval process.  It is the intent of the Illustrative Landscape Plan that the landscape areas shown on the Illustrative Landscape Plan within the parking areas be not less than two hundred percent (200%) of the County minimum requirement of sixteen (16) square feet of landscape area for each parking space.  In connection with the site plan approval process for the Property, the final landscaping plan shall provide for landscape areas of not less than thirty two (32) square feet of landscape area for each parking space.  One (1) deciduous tree shall be planted in each separate planting area as required by the Zoning Ordinance.  No Leyland Cypress trees shall be planted as part of the final landscape plan.  Landscaping shall be maintained in good condition by the owner of the portion of the Property on which the landscaping is located.

7.
Any free standing signs constructed on the Property shall be of monument sign design.  The visible portions of the base of any such sign shall be constructed of one or more materials used in the front elevation of the primary building located on the Property.  The free standing sign identifying the primary building constructed on the Property shall be not more than thirteen (13) feet in height and shall not include more than seventy five (75) square feet of sign area.  All other free standing signs shall conform to the ordinance requirements for monument signs regarding height and permitted sign area.

8.
Stormwater management facilities constructed to serve the Property shall include the low impact development measures described on the Environmental Site Plan Exhibit dated May 18, 2010, prepared by Bowman Consulting Group, Ltd, a copy of which was submitted in connection with the application for this rezoning (the “Environmental Site Plan Exhibit”), subject to changes approved in connection with the site plan approval process; provided, however, the obligation to construct the wetland span shown on the Environmental Site Plan Exhibit (“Wetland Span”) shall be dependent upon approval of the plans for the Wetland Span by the U.S. Army Corps of Engineers in connection with the initial development of the Property.

9.
No industrial/heavy trucks with more than two (2) axles shall be permitted to use the driveways located on the Property as shown on the Conceptual Development Plan for thru access.  This proffer shall not restrict access to the Property by vehicles delivering products or other materials to the businesses located on the Property.

10.
Provided the County’s Dutoy Creek Wastewater Treatment Plant (“WWTP”) is ready to produce level 1 reclaimed water in accordance with the Virginia Water Reclamation and Reuse Regulations (9 VAC 25-740) (“Level 1 Reclaimed Water”) and meeting all governmental requirements for irrigation use as of the anticipated completion of the primary building to be constructed on the Property in amounts sufficient to serve the Property, the landscape irrigation systems for the Property shall incorporate “purple pipe” lines for the use of Level 1 Reclaimed Water for irrigation on the Property and lines for the conveyance of Level 1 Reclaimed Water from the WWTP to the Property shall be extended from the WWTP to the Property by the developer of the Property if not otherwise available.

11.
Public water and wastewater systems shall be used to serve all buildings constructed on the Property as required by the County Ordinances.  Onsite easements for all water and sewer lines, including the lines described in proffer 10 for conveyance of Level 1 Reclaimed Water, constructed on the Property which will serve two or more properties shall be dedicated to the County and all lines located within such easements shall be maintained by the County upon completion thereof in accordance with approved plans.
12.
No overnight parking of recreational vehicles or eighteen-wheel tractor-trailers shall be permitted on the Property.  If requested by the County, Signs shall be posted stating any violators will be removed at the expense of the owner of the vehicle or trailer.

13.
The owner of each business located on the Property shall pick up litter, including plastic bags and other packaging materials, discarded by its customers or otherwise resulting from operation of its business on such schedule as is necessary to keep the parking areas, buffer/landscaped areas and ingress/egress areas located on such owner’s property reasonably free of litter.

14.
Stormwater management facilities constructed on the Property shall be maintained and cleaned periodically in accordance with the Virginia Stormwater Management Handbook & Regulations and all other legal requirements.

15.
No portion of the Property shall be used for outside storage or display of merchandise for sale other than inside or within 100 feet of a garden center and limited to products related to the garden center operation.

16.
Prior to issuance of a certificate of occupancy for the initial improvements constructed on the Property after approval of this rezoning, tax parcels 42-6A and 42-6F shall be combined into a single tax parcel.  This proffer shall not restrict subdivision of the Property in accordance with the County’s subdivision ordinance.

17.
In the event the primary building to be located on the Property becomes vacant and operation of all business activities within the building have been terminated, other than on a temporary basis, the owner of the Property shall use commercially reasonable, good faith efforts to prepare the building for lease or sale and to market the building or Property for lease or sale to one or more third parties to be used for operation of business activities, it being the intent that, in such event, the owner of the building will aggressively pursue an adaptive reuse of the building.  This proffer shall not restrict the owner of the Property from imposing commercially reasonable restrictions and/or conditions in connection with any such lease or sale to protect or promote the owner's business interests.
18.
If requested by the County In connection with the site plan approval process for the initial development of the Property, the County may require that (i) an interparcel access connection between the Property and Tax Parcel 42-24 shall be provided at the approximate location shown as “Potential Interparcel Connection” on the Conceptual Development Plan, subject to changes approved in connection with the site plan approval process, and (ii) water, sanitary sewer and water lines for conveyance of Level 1 Reuse Water shall be extended to Tax Parcel 42-24 and with such lines and easements for maintenance thereof will to be dedicated to the County.  
19.
The developer of the primary building to be constructed on the Property shall install a security camera and video system for the building and the parking areas serving the building.  The security system shall include exterior surveillance cameras monitoring the entrances and parking areas and the cameras shall provide clear imagery of the areas being monitored.  Recordings of activities in the areas under surveillance shall be preserved for a period to be mutually agreed upon by the applicant and the County Sheriff.

20.
The developer of the Property shall contribute Twenty Five Thousand Dollars ($25,000.00) to the Powhatan Fire Department prior to issuance of a certificate of occupancy for any improvements constructed on the Property after approval of this rezoning.
21.
Upon approval of this rezoning case, the proffer submitted in connection with rezoning Case # 89-16-REZ shall terminate and be of no further force or effect with respect to the Property.

Planning Commission Recommendation:

Following a duly advertised Public Hearing on June 1, 2010, the Commission voted 4-1 (Richardson NAY) to recommend approval of the request subject to the Applicant’s proffered conditions (dated May 21, 2010).  This motion followed a motion to recommend denial of the request that was made by Mr. Richardson (1-4; Carmack, Walker, Ayers, and Melton NAY).  Mr. Richardson noted that he opposed the request for a number of reasons but did not state them in conjunction with making his motion.
Staff Recommendation: 

Staff recommends approval of the request subject to the Applicant’s proffered conditions (dated June 30, 2010).
-----------------------------------------

Case History:

October 1, 2009.

Application for rezoning is filed with the Planning 




Department.

November 9, 2009.

Staff granted Applicant’s written request for a one 




month deferral to the January Commission meeting.

December 15, 2009.

Staff granted Applicant’s written request for a one 




month deferral to the February Commission meeting.

January 13, 2010.

Staff granted Applicant’s written request for a one 




month deferral to the March Commission meeting.

February 9, 2010.

Staff granted Applicant’s written request for a one 




month deferral to the April Commission meeting.

April 6, 2010.


Commission voted 2-1 (Melton NAY, Carmack and 




Walker absent) to defer consideration for two months to 



the June Commission meeting.

June 1, 2010.


Commission voted 4-1 (Richardson NAY) to 





recommend approval of the request subject to the 




Applicant’s proffered conditions (dated June 30, 2010).

July 12, 2010.


Placed on the Board’s July meeting agenda and 





advertised for Public Hearing.
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